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PPuurrppoossee  
 
In carrying out a Best Value Review (BVR), Review Teams will have 
completed the Appendix A to the Council’s Procurement Policy.  That 
document is effectively a risk assessment that will show whether a service is 
appropriate for external provision and also will help inform recommendations 
of the Review.  Some of the recommendations of the Review will relate to the 
Commissioning of the service, and whether this should be internal or external 
provision.  In simple terms the ‘make or buy’ decision.  The purpose of this 
document is to help review teams to explore some of the “buy” options, if one 
of the outcomes of the review is that a service should no longer be provided, 
wholly or partly, in house or the in house service should be exposed to 
competitive pressures. 
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CCoommmmiissssiioonniinngg  
 
Services can be provided: internally (that is from a Council team) or externally 
(e.g. from a voluntary organisation, private contractor, community enterprise, 
another public body etc) or through a mixture of the two. 
 
Commissioning decisions must be evidence-based, transparent and 
auditable.  (The completion of Appendix A to the Procurement Policy will 
contribute to this).   
 
These decisions may be taken: 
 

• Annually as part of the service planning and budgeting process. 
• Prior to the expiry of an existing contract. 
• Following a BVR; or 
• As a matter of urgency if a service/contract is failing. 

 
It may be that the outcome of a review is that some elements are bought and 
some are made.  This is often referred to as a ‘mixed economy’ of provision. 
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OOppttiioonn  AApppprraaiissaall  
 
This document assumes that all options for internal delivery of services have 
been explored and implemented, or discounted. 
 
External options 
 
Government Circular 10/99 identifies 7 options for service delivery.  There are 
others and these are explained at Appendix 1 of this document. 
 
All the external options include strategic procurement.  If a recommendation is 
to cease providing a service, the Council may decide to promote the 
community’s ability to meet its own needs through capacity building (see 
market management below).  It is the duty of Directors to consider the full 
range of options during a BVR.  The Council’s Best Value Review Manual 
describes in detail ‘challenge’ and ‘competition’ processes that must be 
carried out as part of every review.  Among other things, this will enable the 
Council to comply with the Best Value legislation. 
 
The choice between internal and external options is a fundamental one.  The 
presumption is that all Council services must be periodically exposed to 
‘genuine competitive pressure’ unless there are compelling reasons to 
recommend a different course.  This is a mandatory requirement of the Best 
Value regime as set out in Circular 10/99. 
 
Consequently, during a review Directors must always consider the external 
options.  Only if it can be demonstrated that an external solution is 
inappropriate within the terms of this strategy may an internal solution be 
recommended.  Broadly, external procurement options divide into 2 
categories:- 
 

• Market testing 
• Outsourcing 

 
Market Testing 
 
The outcome of market testing depends on which service provider is revealed 
to offer best value for money (not necessarily the cheapest price).  It may 
result in the service being commissioned:- 
 

• From an external service provider; or 
• ‘In house’ from an internal service provider (i.e. Council team). 

 
The decision must be evidence based, transparent and auditable.  The 
Council’s Best Value Review Manual, the Appendix A to the Procurement 
Policy, (which you should have completed at the beginning of the review), and 
the review itself should be used to establish whether there is a viable market 
and whether a service is competitive or not. 
 
If it is established on the basis of reliable evidence that a service is 
competitive or that there is no viable market then an appropriate internal route 
to service improvement should be recommended.  This is because market 
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testing is costly to the Council and to bidders and can commit resources over 
a long period of time without any guarantee of the outcome for either party.  
There are also inherent risks in any procurement exercise, (see Appendix B of 
the Procurement Policy).  On the other hand if there is evidence that a service 
is uncompetitive or that there is a viable market then market testing or 
outsourcing will normally be the option that is recommended.  
 
Outsourcing 
 
The result of outsourcing is certain:  a contract will be awarded to an external 
service provider (unless, exceptionally, none of the bidders presents a 
satisfactory bid).  The outsourcing process is concerned solely with the 
selection of the right external service provider.  The cost of the bidding 
process can be more easily justified and contractors and other service 
providers prefer it to market testing for that reason.  If a decision is taken to 
outsource then that should be made clear to all bidders from the start of the 
process. 
 
As mentioned above, outsourcing is indicated as the solution if a service is 
found to be materially uncompetitive.  Outsourcing brings about a decisive 
break with the past.  As such it is an option capable of addressing the 
underlying reasons for lack of competitiveness such as:- 
 

• Lack of real leadership 
• Absence of customer focus 
• Inadequate management systems 
• Obsolete technology 
• Lack of capital investment 
• Poor cost control 
• Low productivity 
• Underdeveloped knowledge base 
• Limited capacity for learning and innovation; or 
• Change resistant culture. 

 
In order to determine whether outsourcing is the right course in a particular 
case the estimated lifecycle benefits of outsourcing including savings must be 
weighed against the estimated costs of procurement and ongoing contract 
management (the ‘transaction’ costs) and any disbenefits such as adverse 
environmental impact.  This is not an ‘exact science’ because it will not always 
be possible to express anticipated service improvements or disbenefits in 
monetary amounts. 
 
The idea that outsourcing always results in significant savings is simplistic.  
For this reason different options (internal and external) should be modelled 
over an appropriate period of time (at least 5 years) to demonstrate 
affordability and identify the best value for money option. 
 
Outsourcing brings with it a number of risks: 
 

• Becoming locked in with a single provider 
• Future price rises may be dependant on the supplier 
• Loss of control/feasibility 
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• Non-performance of the service provider 
• Loss of “key people” from the Council; and 
• No internal “fall back” position 

 
However, many of these risks could be addressed in a risk assessment. 
 
Lack of capital investment is often a compelling reason for outsourcing.  PFI is 
a specific form of outsourcing in which the service provider raises the finance 
for capital investment and is paid back for this over the lifetime of the contract 
as part of the fee for the ongoing management of the service.  Sophisticated 
modelling of options is an obligatory part of the approval process for PFI 
projects. 
 
It is not necessary to outsource (or market test) an entire service in order for 
competitive pressure to have a positive effect on performance.  Risk analysis 
is an important part of the option appraisal and procurement process and this 
may indicate that a prudent approach is to subject one or two elements of the 
service to competition or to expose the service in one geographical area to 
the market.  More elements/areas/ may follow depending on the evaluation of 
the initial exercise.  This may be the approach followed when:- 
 

• The service is highly complex 
• The market is not mature; or 
• The approach is highly innovative and needs to be tested before being 

rolled out. 
 
However, it should be noted that solutions geared to capital investment (such 
as PFI) will need to be both large scale and long term in order to be viable. 
 
It will be clear that Directors will require a good knowledge of the market for 
their services in order to determine the right option.  Further, where there is 
currently no viable market, Directors also need to take appropriate steps to 
encourage new service providers. 
 
Partnering 
 
Regardless of the procurement route selected the Council’s objective will 
always be to create a better relationship with the service provider (this applies 
equally to internal service providers).  A partnership approach based on a 
longer-term relationship between the Council and a service provider may be 
appropriate.  Such an approach would be based on the following principles:- 
 

• Shared objectives 
• Commitment to the local community and environment 
• Trust 
• Openness and honesty 
• Good communication 
• Proactive problem solving 
• Sharing of risk and reward 
• Continuous performance improvement 
• Continuous cost reduction 
• Joint investment 



 8

• Pooling of knowledge and resources 
• Mutual learning 

 
‘Partnering’ describes the process of creating a partnership.  It is about more 
than negotiating a contract (as important as that is).  It is about building and 
sustaining a relationship that will ensure that the contract works and continues 
to work over a long period of time. 
 
The Council’s partner may be:- 
 

• A voluntary organisation 
• A registered social landlord 
• A community enterprise/trust 
• A private contractor or developer 
• Another public sector body 
• Another local authority, or 
• A local authority company. 

 
The partner may already be in existence or may be specially created by the 
Council.  For example, the Council has the power to establish local authority 
companies and trust which operate ‘at arms length’ from the Council. 
 
The current law surrounding local authority companies is complex and only 
companies in which local authorities have a minority interest are able to 
borrow to finance capital investment without affecting the authority’s own 
ability to borrow.  However, the law is likely to change in the near future and 
the whole system of local authority capital controls is under review. 
 
Broadly speaking there are two types of partnership:- 
 

• A partnership established in a service contract plus a partnership 
charter; 
or 

• A partnership realised through a joint venture company. 
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Partnering Contract 
 
Key provisions of a partnership should cover:- 
 

• Partnership charter 
• Output specifications 
• Continuous improvement targets 
• Service improvement and development plans 
• Partnership board (charged with service development and dispute 

resolution) 
• Open book accounting 
• Gain sharing 
• Payment mechanism geared to performance 
• Best value review 
• Hierarchy of dispute resolution mechanisms 
• Staff transfer and pensions, and 
• Asset transfer. 

 
In choosing a partner it is essential to choose a partner who shares similar 
values and has a compatible culture.  For example, voluntary organisations 
with a charitable or philanthropic mission may be preferred to for-profit 
organisations for the delivery of personal social services.  This is because the 
service provided may depend as much on the values of the organisation and 
its staff as on performance standards written into a contract.  
 
A guidance booklet for partnering contracts is available on this topic. 
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GGeettttiinngg  SSttaarrtteedd  
 
Project Management 
 
For major procurement projects a Project Board chaired by a Director should 
be established.  Under the Project Board there will be a project team and a 
dedicated project manager.  The Project Board acts as a gateway approving 
each of the outputs of the procurement process including:- 
 

• Business case 
• Output specification 
• Contract terms 
• Procurement plan 
• Risk management plan 
• Evaluation model 
• Long list of bidders 
• Shortlist of bidders 
• Preferred bidder 
• Negotiating strategy 
• Contract award 
• Transition plan, and 
• Contract management plan. 

 
The outline business case sets out the case of the recommended option on 
affordability and value for money grounds.  This includes environmental 
impact. 
 
The output specification lays down all the Council’s requirements in output 
terms, leaving the service providers scope to generate innovative methods of 
delivering the services.  The output specification stipulates the performance 
standards to be met.  In this way the Council ensures that the performance 
indicators by which the Council is judged, (under the Annual Performance 
Plan), are passed on to service providers.  This includes, where relevant, year 
on year improvements in performance levels consistent with Council and 
statutory targets.  This is also the way in which the Council builds in 
requirements relating to performance on equalities and environmental 
matters. 
 
The procurement plan describes the procurement route to be pursued 
(including compliance with Council Contract Standing Orders EU obligations) 
and the procurement timetable with milestones and key outputs. 
 
For strategic procurement the normal route is a competitive negotiated 
procedure.  This must be justified under the EU procurement regulations 
(where applicable). 
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The competitive negotiated procedure in outline consists of the following key 
stages:- 
 

• Pre qualification 
• Invitation to submit outline proposals 
• Invitation to negotiate 
• Invitation to submit best and final offers 
• Negotiation with preferred bidder, and  
• Contract award. 

 
The Council negotiating team is lead by the Director or nominee (usually this 
will be the Project Manager).  At least 2 senior Council officials must be 
present at all times during the negotiation sessions.  All key decisions arising 
from negotiations are referred to the Project Board for decision. 
 
The selection of the preferred bidder and the final contract award are reserved 
to the relevant Director for decision and reported to the relevant Committee or 
Board. 
 
Starting from the initial option appraisal exercise there is a continuous 
dialogue with potential service providers about the Council’s requirements and 
the solutions that the market can offer (know as market sounding).  This 
informs the way the Council designs the procurement process and the way it 
expresses its requirements in the output specification.  During the 
procurement process it is important that the Council:- 
 

• Provides good quality written information 
• Organises open days at key stages for question and answer sessions 

and 
• Gives open access to Council premises and staff. 

 
All parties with an interest in the outcome of the procurement are involved in 
appropriate ways in the process (to the extent that this is consistent with 
commercial confidentiality).  This includes officers, staff and customers 
(including tenants representatives etc where relevant).  Involvement usually 
includes:- 
 

• Presentations by bidders at key stages 
• Visits to bidders reference sites, and 
• Receipt of bid summaries. 

 
Market Management 
 
Market management describes the Council’s overall relationship with actual 
and potential service providers (sometimes called the ‘supply base’). 
 
Consistent with a Council’s partnering approach, Directors are expected to 
maintain a dialogue with potential service providers as well as maintaining a 
positive relationship with current providers of services to the Council. 
 
DETR Circular 10/99 lays down certain guidelines for this.  The approach to 
strategic procurement set out here builds dialogue with potential providers into 
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the process at a number of stages starting with the market sounding during 
the initial option appraisal stage.  As described above, the Council’s preferred 
procurement route is competitive negotiation, as this procedure provides the 
necessary flexibility for workable solutions to be devised collaboratively with 
providers. 
 
The competitive negotiated procedure commences with advertising, and by 
placing a notice in the Official Journal of the European Communities and 
following EU procurement rules, the Council avoids direct and indirect 
discrimination against service providers and their trade associations. 
 
Where there is no market or only an immature market (a few providers with a 
limited track record), Directors should take appropriate steps to develop a 
market.  This may be done for example by awarding small contracts to service 
providers initially for a short period of time within the option of extending the 
contract following a review.  Such arrangements require close monitoring.  
Particularly if directed at local businesses, this will form part of the Council’s 
regeneration activity.  Similarly, capacity building in the voluntary and 
community sectors will add to the local supply base and contribute to the 
development of sustainable local communities. 
 
In appropriate cases the Council may also wish to encourage the formation of 
consortia that combine the capabilities of two or more service providers in 
such a way that larger more complex contracts can be performed.  This can 
add to the national supply base. 
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OOrrggaanniissaattiioonnaall  RReessppoonnssiibbiilliittiieess  
 
The primary responsibility for commissioning (including option appraisal) the 
strategic procurement of services (including project management) and the 
management of contracts lies with Directors.  In this, they  will be supported 
with specialist advice and support as set out below.  It is vital that Directors 
get specialist advisers on board at an early stage. 
 
 

1. Corporate Strategy 
 

• Procurement policy and strategy 
• Contract standing orders and code of practice 
• EU compliance 
• PFI/PPP projects 
• Templates for strategic procurement procedures and documentation 
• TUPE. 

 
Contact: Director of Legal and Planning Services 
 
 

2. Equal Opportunities 
 

• Race relations and the ‘six approved questions’ 
• Disability Discrimination 
• Sexual Discrimination 
• Equal Opportunities legislation 

 
Contact: Human Resources Manager 
 
 

3. IT Issues 
 

• Procurement of IT solutions. 
 
Contact: Computer Services Manager 
 
 

4.  Law 
 

• Contract terms and conditions 
• Legal advice 
• Transfer of Undertakings and Pensions regulations (staff transfers) 
• PFI/PPP and asset transfers 

 
Contact:  Director of Legal and Planning Services 
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5.  Finance 
 

• Financial criteria and assessment 
• Evaluation models 
• Financial and accounting advice 
 

Contact:  Accountancy Services Manager 
 
 

6. Personnel 
 

• Terms and conditions of employment 
• TUPE 

 
Contact:  Human Resources Manager 
 
 

7. Sustainability/Environmental Matters 
 

• Sustainability 
• Environmental matters 

 
Contact:  Principal Planning Officer 
 
 

8. Project Management 
 

• Project management 
 
Contact:  Director of Organisational Development 
 
 

9.  Risk Assessment 
 

• Risk assessment 
 
Contact:  Group Auditor 
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AAppppeennddiixx  11  
 
Options for External Service Delivery 
 
The Government’s Circular 10/99 identifies 7 options for external service 
delivery there are others:- 
 
Option 1 – Cessation of the service in whole or in part 
 
Useful: 
 

• Where there is little or no demand for the service from local people 
and/or 

• Where the costs of provision outweigh the overall benefits or provision 
• Where many other providers exist whose service is better or less 

expensive than the Council’s. 
 
Less useful: 
 

• If there is a statutory duty for the Council to provide that service (not 
necessarily directly) 

• Where evidence from the BVR is unclear or contradictory 
• Where the demand for the service may be small but is the only way of 

reaching a discrete or vulnerable group. 
 
Option 2 – creation of a public/private partnership, through a strategic 
contract or joint venture company 
 
Useful: 
 

• Where continued Council ownership prevents real change and/or 
service development 

• Where continuous improvement can be built into the contract 
documentation 

• To deliver a major policy initiative or service that cannot, due to legal or 
practical reasons, be delivered in house 

• Where contracts can offer the private sector the opportunity to be 
innovative 

• Where it can be demonstrated that expenditure by the public sector is 
value for money 

• Where the Council wants to remain influential through board 
membership rather than direct provision. 

 
Less useful: 
 

• Contracts of small value (PFI contracts generate large procurement 
costs) 

• Contracts need to be put into place quickly 
• Where operating leases are available for equipment hire etc. 
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Option 3 – transfer or externalisation of the service to another provider 
(with no in-house bid) 
 
Useful: 
 

• To address continuing or extensive service failure 
• For a new service area where the Council has no expertise 
• For a new or an existing service where the best provider, innovation etc 

is seen to be in another body private or public sector 
• Where TUPE is likely to apply and can protect terms and conditions of 

staff 
• To deliver a major policy initiative that cannot (through practical or legal 

reasons) be delivered in house 
• Where some client expertise can be kept in house to ensure the 

contract (and future contracts) are favourable to Council objectives 
• Where local authority ownership prevents real change and service 

development 
• When users vote for such a scheme 
• Where the Council no longer wishes to directly provide a service. 

 
Less useful: 
 

• To address smaller issues of service problems where other models 
may be more useful 

• If the Council at some stage wishes the service to come back in house.  
In such circumstances other options may be more useful. 

 
Option 4 – Market testing of all or part of the service where the in house 
provider bids in open competition against the private or voluntary sector 
 
Useful: 
 

• Demonstrating a robust test or the perceived quality and cost of a 
proposed service 

• Tackling a specific area of a service that has been identified as 
needing to change by the BVR. 

 
Less useful: 
 

• Where a market consultation has revealed either a lack of interest in 
the service area or companies are against this form of market testing 

• Where the BVR has revealed that the in house provider has no real 
chance of winning the contract and therefore another option may be 
better to deliver best value. 
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Option 5 – Restructuring or repositioning of the in house service 
 
Useful: 
 

• Where there are no developed supply markets for the service 
• Where there are exceptional legal, practical, policy or user issues that 

have ruled out competition at this stage. 
 
Less useful: 
 

• Where contracts do not allow for change and negotiation 
• Where the costs of change outweigh any benefits 
• Where the contractor’s performance is unacceptable and it is 

necessary for the contract to be terminated. 
 
Option 6 – Joint commissioning or delivery of the service (this is in 
effect two options) 
 
Option 6 (i) – Join with another public, private or voluntary organisation 
to provide a service jointly 
 
Useful: 
 

• Bringing in expertise, innovation and additionally resources 
• To assist a service that has had a good BVR but wishes to improve 

further 
• Likelihood of a high level of trust between the other bodies and the 

potential providers. 
 
Less useful: 
 
Where the Council is seen and proven to be the leader in the field. 
 
Option 6 (ii) – Join with another public or voluntary organisation to pool 
budget and commission the service from a third party 
 
Useful: 
 
Where pooled resources can bring in greater economy, efficiency and 
effectiveness 
Where pooled resources can exert a considerable market impact 
Where financial and other risks can be equally shared 
Where individual Councils alone do not have the resources to provide the 
range of services needed and the volume does not justify investment in 
additional resources by individual Councils. 
Where services can be delivered from a single site. 
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Less useful: 
 
Where such contracts would be overtly complex to cover regional variations 
for example 
Where there are no obvious partners. 
 
Option 7 – Setting up a new function or unit to deliver a particular 
service 
 
Useful: 
 
Where the BVR has identified the need for a service or a gap in provision and 
there is a clear user need 
Where the Council agrees to take on the provision of a service from an 
existing body 
Where the Council is clear about the need for the service and a budget can be 
made available. 
 
Less useful: 
 
Where the cost of provision is prohibitive. 
 
Option 8 – Call off contracts/term contracts/framework agreements 
 
Useful: 
 
Where there are peaks and troughs of work and the peaks cannot be 
managed by the existing provider 
Measuring competitiveness and establishing performance levels to help 
improve existing service provision 
Achieving a high degree of flexibility in meeting workloads without recruiting 
temporary staff and therefore additional expense. 
 
Less useful: 
 
Where there is a certainty about the degree and quantity of work 
There the work duration is of a short duration e.g. less than 6 months 
Where the service is subject to change. 
 
Option 9 – Transfer some responsibilities to the community, trust, 
charity, service user group or other body 
 
Useful: 
 
Where the Council has a commitment to community development and wants 
to directly involve them in service provision 
Such arrangements can ensure a level of accountability 
Where the user ownership of the service or activity is necessary 
Community groups can be trained in the appropriate skills. 
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Less useful: 
 
Large services requiring a high degree of inspection, regulation and technical 
expertise 
To deliver economies of scale through an alternative arrangement. 
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AAppppeennddiixx  22  
 
Glossary of Terms 
 
 
Market Testing This means the process of comparing 

competitive bids obtained from 
external bidders as well as an in 
house bid.  CCT (now abolished) was 
a particular for of market testing.  This 
process should not be confused with 
‘market sounding’, which simply 
means dialogue with service 
providers about the Council’s 
requirements and researching 
potential solutions that the market can 
offer.� 

Market Sounding See above.  This will be an important 
part of the Council’s approach to new 
and more innovative forms of 
procurement (which may include 
partnering).  Although ‘market 
sounding’ precedes and does not 
comprise part of the procurement 
process, the rules relating to probity 
and transparency are still 
applicable.� 

Outsourcing The practice of transferring a function 
directly to a third party when that 
function has previously been 
performed in house using internal 
resources. 
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